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(2) Except as described in §§200.32(d)
and 200.33(c), if a school was in school
improvement status for two or more
consecutive school years or subject to
corrective action on January 7, 2002,
the State must ensure that the LEA
makes available, consistent with para-
graph (d) of this section, supplemental
educational services to all eligible stu-
dents not later than the first day of the
2002-2003 school year.

(3) The LEA must, consistent with
§200.48, continue to make available
supplemental educational services to
eligible students until the end of the
school year in which the LEA is mak-
ing those services available.

(4)(i) At the request of an LEA, the
SEA may waive, in whole or in part,
the requirement that the LEA make
available supplemental educational
services if the SEA determines that—

(A) None of the providers of those
services on the list approved by the
SEA under §200.47 makes those services
available in the area served by the LEA
or within a reasonable distance of that
area; and

(B) The LEA provides evidence that
it is not otherwise able to make those
services available.

(i) The SEA must notify the LEA,
within 30 days of receiving the LEA’s
request for a waiver under paragraph
(c)(4)(i) of this section, whether it ap-
proves or disapproves the request and,
if it disapproves, the reasons for the
disapproval, in writing.

(iii) An LEA that receives a waiver
must renew its request for that waiver
on an annual basis.

(d) Priority. If the amount of funds
available for supplemental educational
services is insufficient to provide serv-
ices to each student whose parents re-
quest these services, the LEA must
give priority to the lowest-achieving
students.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316)

[67 FR 71723, Dec. 2, 2002]

§200.46 LEA responsibilities for sup-
plemental educational services.

(@) If an LEA is required to make
available supplemental educational
services under §200.39(b)(3),
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§200.42(b)(3), or §200.43(b)(2), the LEA
must do the following:

(1) Provide the annual notice to par-
ents described in §200.37(b)(5).

(2) If requested, assist parents in
choosing a provider from the list of ap-
proved providers maintained by the
SEA.

(3) Apply fair and equitable proce-
dures for serving students if the num-
ber of spaces at approved providers is
not sufficient to serve all eligible stu-
dents whose parents request services
consistent with §200.45.

(4) Ensure that eligible students with
disabilities under IDEA and students
covered under Section 504 receive ap-
propriate supplemental educational
services and accommodations in the
provision of those services.

(5) Ensure that eligible students who
have limited English proficiency re-
ceive appropriate supplemental edu-
cational services and language assist-
ance in the provision of those services.

(6) Not disclose to the public, without
the written permission of the student’s
parents, the identity of any student
who is eligible for, or receiving, supple-
mental educational services.

(b)(1) In addition to meeting the re-
quirements in paragraph (a) of this sec-
tion, the LEA must enter into an
agreement with each provider selected
by a parent or parents.

(2) The agreement must—

(i) Require the LEA to develop, in
consultation with the parents and the
provider, a statement that includes—

(A) Specific achievement goals for
the student;

(B) A description of how the stu-
dent’s progress will be measured; and

(C) A timetable for improving
achievement;

(ii) Describe procedures for regularly
informing the student’s parents and
teachers of the student’s progress;

(iii) Provide for the termination of
the agreement if the provider is unable
to meet the goals and timetables speci-
fied in the agreement;

(iv) Specify how the LEA will pay the
provider; and

(v) Prohibit the provider from dis-
closing to the public, without the writ-
ten permission of the student’s par-
ents, the identity of any student who is
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eligible for, or receiving, supplemental
educational services.

(3) In the case of a student with dis-
abilities under IDEA or a student cov-
ered under Section 504, the provisions
of the agreement referred to in para-
graph (b)(2)(i) of this section must be
consistent with the student’s individ-
ualized education program under sec-
tion 614(d) of the IDEA or the student’s
individualized services under Section
504.

(4) The LEA may not pay the pro-
vider for religious worship or instruc-
tion.

(c) If State law prohibits an SEA
from carrying out one or more of its re-
sponsibilities under §200.47 with re-
spect to those who provide, or seek ap-
proval to provide, supplemental edu-
cational services, each LEA must carry
out those responsibilities with respect
to its students who are eligible for
those services.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(e))
[67 FR 71725, Dec. 2, 2002]

§200.47 SEA responsibilities for sup-
plemental educational services.

(a) If one or more LEAs in a State
are required to make available supple-
mental educational services under
§200.39(b)(3), §200.42(b)(3), or
§200.43(b)(2), the SEA for that State
must do the following:

(1)(i) In consultation with affected
LEAs, parents, teachers, and other in-
terested members of the public, pro-
mote participation by as many pro-
viders as possible.

(ii) This promotion must include an-
nual notice to potential providers of—

(A) The opportunity to provide sup-
plemental educational services; and

(B) Procedures for obtaining the
SEA’s approval to be a provider of
those services.

(2) Consistent with paragraph (b) of
this section, develop and apply to po-
tential providers objective criteria.

(3) Maintain by LEA an updated list
of approved providers, including any
technology-based or distance-learning
providers, from which parents may se-
lect.

§200.47

(4) Develop, implement, and publicly
report on standards and techniques
for—

(i) Monitoring the quality and effec-
tiveness of the services offered by each
approved provider; and

(ii) Withdrawing approval from a pro-
vider that fails, for two consecutive
years, to contribute to increasing the
academic proficiency of students re-
ceiving supplemental educational serv-
ices from that provider.

(5) Ensure that eligible students with
disabilities under IDEA and students
covered under Section 504 receive ap-
propriate supplemental educational
services and accommodations in the
provision of those services.

(6) Ensure that eligible students who
have limited English proficiency re-
ceive appropriate supplemental edu-
cational services and language assist-
ance in the provision of those services.

(b) Standards for approving providers.
(1) As used in this section and in
§200.46, ‘‘provider’” means a non-profit
entity, a for-profit entity, an LEA, an
educational service agency, a public
school, including a public charter
school, or a private school that—

(i) Has a demonstrated record of ef-
fectiveness in increasing the academic
achievement of students in subjects
relevant to meeting the State’s aca-
demic content and student achieve-
ment standards described under §200.1;

(ii) Is capable of providing supple-
mental educational services that are
consistent with the instructional pro-
gram of the LEA and with the State
academic content standards and State
student achievement standards de-
scribed under §200.1;

(iii) Is financially sound; and

(iv) In the case of—

(A) A public school, has not been
identified under 8§200.32, 200.33, or
200.34; or

(B) An LEA, has not been identified
under §200.50(d) or (e).

(2) In order for the SEA to include a
provider on the State list, the provider
must agree to—

(1)(A) Provide parents of each student
receiving supplemental educational
services and the appropriate LEA with
information on the progress of the stu-
dent in increasing achievement; and
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